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STATEMENT OF THE | SSUES

Whet her a provision contained in a Settlenent Agreenent of

a federal lawsuit is the statenment the Departnent of Children



and Fami |y Services (Respondent) relied upon to deny Petitioner,
G F., on behalf of mnor child GF. (Student GF.), Medicaid
wai ver benefits and constitutes an invalid exercise of del egated
| egi sl ative authority on the grounds that the statenent in
gquestion was not promulgated as a rule; and

Whet her Petitioners can challenge a provision which is
contained in the Devel opnental Services Waiver Services Florida
Medi cai d Coverage and Limtations Handbook, October 2003, in
Florida Adm nistrative Code Rule 59G 8.200(12), as an invalid
exerci se of delegated |egislative authority when the agency
whi ch adopted the rule is not a party to this proceeding.

PRELI M NARY STATEMENT

On March 15, 2004, Petitioners filed their Petition Seeking
Revi ew and Det erm nati ons pursuant to Subsection 120.56(4),

Fl orida Statutes (2004). On March 26, 2004, Petitioners filed
an Amended Petition Seeking Review and Det erm nati ons Pursuant
to Subsection 120.56(4), Florida Statutes (2004), which del eted
paragraph 11Y of the original Petition.

The hearing was scheduled for April 7, 2004. Petitioners
filed a Motion for Continuance on March 25, 2004, which was
granted, and the hearing was reschedul ed for April 27, 2004.
Petitioners filed an Anended Mdtion for Continuance, and the
heari ng was reschedul ed for June 11, 2004. Respondent filed a

Motion for Sunmary Final Order on April 30, 2004. On May 25,



2004, an Order was filed rescheduling the hearing for August 10,
2004. Followi ng a response by Petitioner and oral argunment on
the notion, an Order was entered whi ch deni ed Respondent's
Motion for Summary Final Order on July 19, 2004. On July 27,
2004, the parties filed a Joint Mdtion for Continuance, and the
heari ng was reschedul ed for Cctober 12, 2004. On Septenber 27,
2004, Respondent filed its Renewed Mtion for Summary Fi nal
Order, which was denied by this tribunal's O der dated
Cctober 11, 2004. On Novenber 12, 2004, Respondent filed a
Petition to Review Non-Final Agency Action Under the
Adm ni strative Procedures Act in the First District Court of
Appeal of Florida ("First DCA") and a Motion to Abate. This
case was abated during the pendency of Respondent's Petition.
Upon notification that Respondent's Petition was denied by the
First DCA, this case was reschedul ed for hearing on March 31,
2005. The hearing was conpleted on April 7, 2005.

At the hearing, Petitioners presented the testinony of four
W t nesses, who appeared in person at the hearing: Penny
Collins, director of Exceptional Student Education for
Petitioner; Petitioner, GF., the nother of Student G F.,;
Dr. Alan Cohen, M D., expert w tness; and Karen Henderson,
program anal yst with the Agency for Healthcare Adm nistration
(AHCA), and ei ght deposition w tnesses; and introduced

29 exhibits into evidence. O those exhibits, 11 exhibits were



introduced with a reserved ruling on Respondent's objection to
the relevancy and materiality of those exhibits. Those exhibits
were nunbered 2, 6, 9, 11, 15, 20, 22, 23, 46A, 46B, and 46C.
Respondent presented the testinony of one w tness, Karen
Henderson, and entered one exhibit into evidence, the deposition
testinmony of GF. At Respondent's request, official recognition

was taken of the Devel opnental Services Waiver Services Florida

Medi cai d Handbook, October 2003 ("the Medicai d Handbook"), and

the follow ng pages fromthe Florida Adm nistrative Wekly:
Vol une 27, No. 52 dated Decenber 28, 2001, consisting of four
pages; Volunme 28, No. 4 dated January 25, 2002, consisting of
four pages; Volune 28, No. 18 dated May 3, 2002, consisting of
four pages; and Volune 28, No. 30 dated July 26, 2002, also
consi sting of four pages.

The Transcript was filed on April 25, 2005, and the parties
timely submtted Proposed Final Orders. |In addition,
Petitioners filed a Motion to File Supplenental Authority on
July 22, 2005. Al of which were considered in the preparation
of this Final Order.

Rul i ngs on Evidentiary Objections

Based on the findings below, the follow ng rulings on
evidentiary objections are nade:
A. Respondent's objection to the testinony of Dr. Al an

Cohen, on the grounds that his testinony is irrel evant and



immterial as to the allegations in the Petition, is granted, in
part, on the grounds that the efficacy of Student GF.'s
treatnent at the National Deaf Acadeny (NDA) is not relevant to
the i ssue of whether Respondent had an agency statenment which
has not been adopted as a rul e or whet her Respondent has any
duty to adopt a rule on the matter challenged. Wth the
exception of his testinony concerning Student G F.'s diagnosis
appeari ng at pages 40 through 42, line 1, and the facilities of
t he NDA appearing at pages 50 through 57, line 7, the remai nder
of Dr. Cohen's testinony has not been consi dered.

B. Respondent's objection to the testinony of Penny
Collins on the grounds that her testinony is irrelevant and
immterial as to the allegations in the Petition, is granted.
The testinmony of Ms. Collins has not been consi dered.

C. Respondent's objection to the testinony of Karen
Hender son regarding the rationale for the Medicaid Handbook t hat
appears on pages 173 through 177 on the grounds that the
testinmony is irrelevant and imuaterial to the allegations in the
Petition, is deni ed.

D. Respondent's objection to Petitioner's Exhibits 2, 6,

9, 11, 15, 20, 22, 23, 46A, 46B, and 46C on the grounds that the
exhibits are irrelevant and immaterial as to the allegations in
the Petition, is granted. Pictures of Student G F. are not

probative of the matter challenged. The various docunents



relating specifically to Student G F.'s application and
Respondent's eval uati on of her service needs are not probative
of the matter chall enged. These exhibits have not been
considered. Respondent's objections to Petitioners' Exhibits 6,
8, 9, and 11 are deni ed.

FI NDI NGS OF FACT

1. Medicaid is a cooperative federal/state programin
which Florida participates in partnership with the nationa
governnment. Medicaid provides nedically necessary health care.
In addition to shoul dering adm nistrative and regul atory
responsibilities, Florida partially funds the Florida Medicaid
Program contributing about 42 percent of the noney budgeted for
the program s operation. Federal funds make up the bal ance.

The Florida Retail Federation, Inc. v. Agency for Health Care

Adm ni stration, Case No. 04-1828RX (DOAH July 19, 2004).

2. Under the statutory schene, states who participate in
Medicaid are required to have a state plan. See 42 C F. R
8§ 430.10. A participating state may also grant waivers to their
state plan pursuant to Section 1915(c) of the Social Security
Act. See 42 C.F.R 8§ 430.25. Each participating state nust
designate a single-state agency to adm nister or supervise
admnistration of the state plan. The state plan nust al so
speci fy whether the agency that determnes eligibility is the

Medi cai d agency or the single-state agency for the financial



assi stance programunder Title IV-A. See 42 CF.R § 431.10.
The State of Florida has identified AHCA as the single-state
agency to adm nister the plan and the previously identified
Respondent to determne eligibility. 8 409.902, Fla. Stat.
(2002).%

3. AHCA is required to enter an interagency agreenment with
Respondent and ot her agencies "to assure coordi nati on and
cooperation in serving special needs citizens."” § 408.302(1),
Fla. Stat. It is required that Respondent approve and have
input with regard to AHCA' s rules when the rules directly inpact
the m ssion of Respondent. Access to quality healthcare is "an
i mportant goal" for all citizens in Florida. § 408.301, Fla.
Stat. Persons served by Respondent are citizens with speci al
needs, and it is the policy of Florida that persons with specia
needs are adequately and appropriately served. The Florida

Legi sl ature recogni zes that the Medicaid programis "an
intricate part of the service delivery systemfor the special
needs citizens" in Florida.

4. AHCA is not a service provider and does not devel op or
direct prograns for special needs citizens, such as Student G F.
§ 408.301, Fla. Stat. In fact, it is Respondent that plays the
vital role to assure that "the needs of special citizens are

met .



5. Under the Medicaid programin Florida, AHCA is the
"single state agency authorized to nake paynents for nedical
assi stance and rel ated services." § 409.902, Fla. Stat.
However, Respondent is responsible for "Medicaid eligibility
determ nations, including, but not limted to, policy, rules,

as well as the actual determination of eligibility."
Specifically, Respondent adm nisters the Devel opnent al
Di sabilities Home and Community- Based Services Medicaid Wiver
Program (HCBS Medi caid Waiver Program) in Florida, and under
Section 409.919, Florida Statutes, is authorized and required to
enact adm nistrative rules, as necessary, to fulfill its
obligation to conply with federal and state Medicaid | aw.

6. Student GF. is a developnentally disabled child with
mul ti pl e devel opnental disabilities, including autism nental
retardation, and profound deafness. Student G F.'s conbination
of disabilities have resulted in significant cognitive
i mpai rment, social wthdrawal, violence, and self-injurious
behavior. This has resulted in extrenme challenges in
conmuni cati on and acquisition of skills related to daily |iving.

7. In 2000, Student G F. was placed at the NDA in Munt
Dora, Lake County, Florida, as a day student under the treatnent
of Dr. Cohen, as part of Student G F.'s Individual Education

Pl an under the Federal Individual with Disabilities Education



Act. Approximately five nonths later, Dr. Cohen determ ned that
residential placenment of Student G F. was nedically necessary.

8. Petitioner asserts that the NDA in Munt Dora, Florida,
is the only facility that could provide residential habilitation
services for Student G F. and treat her conplex array of
disabilities. The NDA is a certified Medicaid waiver provider
for Respondent in District 10.

9. On or about August 1, 2001, Deloris Battle, an
i ndependent contractor who provides support coordination
services to recipients under the HCBS Medi caid Wai ver Program
prepared the Florida Status Tracking Survey for Student G F.
Respondent's surveyor concluded that Student GF. was in a state
of crisis and required residential placenent for habilitation
servi ces.

10. Petitioner School Board reached an understanding with
Battl e whereby the parties would share in the cost of services
for Student GF. at the NDA. Petitioner School Board would fund
t he cost of educational services, and Respondent would fund the
cost of nedical and residential habilitation services.
Respondent's share of the cost of the services would be funded
by the HCBS Medi caid Wai ver Program

11. Student G F. qualifies as devel opnentally di sabl ed and

is eligible for Medicaid services pursuant to Chapter 409,



Florida Statutes. Student GF. is also eligible for services
under the HCBS Medi caid Wai ver Program

12. Battle submtted a cost plan to Respondent's
district's office that requested HCBS Medicai d Waiver Program
funding for Student G F.'s residential placenent at NDA. Battle

had no authority to conmt Respondent to expend any Medi caid

wai ver funds w thout approval. The cost plan submtted by
Battl e was not sent to Tall ahassee for approval. Approval was
del ayed at the district level until it was |earned that

Petitioner School Board agreed to pay for the residential
pl acement of Student G F.

13. In May 2002, Petitioner School Board and G F. were
advi sed that Medicaid waiver funding for Student GF.'s
residential placenment at the NDA was denied. Respondent offered
no ot her options for service.

14. Petitioner School Board agreed to fund Student GF.'s
residential placenment at the NDA for a trial period. Such
fundi ng by Petitioner School Board has continued, because
Petitioners believed that the NDA is the only facility that can
treat Student G F.'s array of disabilities.

15. Petitioner School Board elected to fund the entire

cost of Student G F.'s residential placenent under protest.

10



The Di spute

16. Petitioners brought this instant proceedi ng because
they believe that Respondent's denial of Medicaid waiver funding
for Student G F.'s residential placenent was (and continues to
be) based on an agency statenent by Respondent that was not
adopted as a rule, in violation of Sections 120.54 and 120. 56,
Florida Statutes (2004).

17. In 1998, Prado-Stei nnan v. Bush, Case No. 98-6496-C V-

FERGUSON, was filed in the United States District Court for the
Southern District of Florida. One of the defendants was the

Fl ori da Departnment of Children and Famly Services. On June 27,
2000, a settlenment agreenent was signed by the parties to the

Prado-Steinman litigation.

18. Petitioners allege that the initial basis for
Respondent's denial of funding for Student G F.'s placenent was
an agency statenment purportedly based entirely upon Respondent's
interpretation of the settlenment agreenent reached in Prado-

St ei nman, that Medicaid wai ver funding i s unavail able for
facilities with a capacity to house nore than 15 persons.

19. Specifically, page 16 of the Settl enent Agreenent
dated June 29, 2000, paragraph (F)(1), "G oup Hone Pl acenent”
reads as follows:

The parties agree that they prefer that

i ndi viduals who are enrolled in the Wi ver
live and receive in smaller facilities.

11



Consi stent with this preference, the parties
agree to the foll ow ng:

(1) The Departnment will target choice
counseling to those individuals, enrolled on
t he Wi ver and who presently reside in
residential habilitation centers (where nore
t han 15 persons reside and receive
services). The focus of this choice
counseling will be to provide information
about alternative residential placenent
options. The Department will begin this
targeted choice counseling by Decenber 1,
2000, and will substantially conplete this
choi ce counseling by Decenber 1, 2001.

See general ly Prado- Steinman v. Bush, 221 F.3d 1266 (11th G r

2000) .

20. At paragraph 24 of the Anended Petition, Petitioners
assert that the alleged agency statenent, which has not been
adopted as a rule, are the statenents by Respondent that the
agency will not authorize Medicaid waiver funding for facilities
with a greater nunber of beds than specified in the agreenent
and that the NDA is not an eligible Medicaid waiver facility
under the agreenent.

21. The settlement agreenent does not prohibit placenment
of individuals who are enrolled in the HCBS Medi caid Wi ver
Programwi th specific facility sizes. The portion of the
agreenent that refers to residential facilities concerns G oup
Honme Pl acenents, as quoted in paragraph 19 above, and provi des
t hat Respondent will (1) counsel residents of residential

habilitation centers where nore than 15 persons reside about

12



alternative residential placenents; (2) will develop alternative
residential placenents; (3) wll encourage the use of client
advocates for residents of residential habilitation centers who
have no famly, friends, or guardian to advocate on their
behal f; and (4) wll not fill vacancies in residential
habilitation centers with individuals enrolled on the waiver.
Paragraph J of the Settl enent Agreenent, found on page 25,

provi des that Respondent will continue to devel op residenti al
program nodel s that encourage an environnent for self-

determi nation. Further, Respondent wi || enphasize to support
coordi nators that the annual needs assessnent for waiver

reci pients should i nclude an assessnent of the need for
alternative placenent.

22. The focus of the language is to nove nore clients into
resi dences neeting the policy and phil osophy of Chapter 393,
Florida Statutes. Parents were given the opportunity to take
their children out of institutions and into |less restrictive
envi ronnent s.

23. At paragraph 27, the Anended Petition alleges that the
use of the Settlenent Agreenent "to adversely affect the
interests of the Petitioners is an invalid exercise of del egated
| egislative authority" as defined in Subsection 120.56(4),
Florida Statutes (2004). The Amended Petition nmakes no

al l egation that the all eged agency statenent, which has not been

13



adopted as a rule is arbitrary or capricious, even if that
standard were applicable to a petition under Subsection
120.56(4), Florida Statutes (2004), nor does the Amended
Petition allege that the alleged agency statenent is in
viol ation of federal |aw

24. The Anended Petition does not include AHCA as a party
and does not nention Florida Adm nistrative Code Rule 59G 8. 200,
al t hough, Petitioners have been aware of the rule since early in
this rul e-chall enge proceedi ng.

25. The Anended Petition does not cite any proposed or
existing rule or delineate a challenge to any proposed or
existing rule, regardless of the promnul gati ng agency. The
Amended Petition does not allege that Florida Adm nistrative
Code Rul e 59G 8. 200 sonehow viol ates federal |aw

26. AHCA began rul e-nmaking to adopt a handbook for the
HCBS Medi caid Wai ver Programin Cctober 2001. Rul e-maki ng was
initiated to neet the requirenments of the federal Center for
Medi care and Medicaid Services. It requires the states who
participate to pronul gate handbooks.

27. AHCA published its notice of rule devel opnent in
Vol une 27, No. 52 of the Florida Adm nistrative Wekly dated
Decenber 28, 2001. AHCA held seven rul e workshops concerning
t he Medi cai d Handbook: two in Tall ahassee (January 14, 2002,

and February 14, 2002); one in Pensacola (February 27, 2002);

14



one in Jacksonville (February 19, 2002); one in Tanpa; one in
Ol ando (February 22, 2002); and one in Fort Lauderdal e
(February 15, 2002). The workshops were attended by a | arge
nunber of persons and representatives of advocacy groups.

28. The rule notice was published in Volune 28, No. 18 of
the Florida Adm nistrative Wekly dated May 3, 2002. A public
heari ng was held on May 28, 2002. Subsequent to the public
hearing, a notice of change was filed and a second public
heari ng was hel d on August 19, 2002.

29. Florida Adm nistrative Code Rule 59G 8.200, and the
Medi cai d Handbook incorporated therein by reference, were
originally adopted on Cctober 27, 2002. It has since been
amended.

30. Florida Adm nistrative Code Rule 59G 8.200(12)
currently provides in pertinent part:

(12) Devel opnental Services Waiver —
General. This rule applies to al
Devel opnent al Servi ces Wi ver Services
provi ders enrolled in the Medicaid program
Al'l Devel opnental Services Wi ver Services
providers enrolled in the Medicaid program
must conply with the Devel opnental Services
Wai ver Services Florida Medicaid Coverage
and Limtations Handbook, Cctober 2003,
i ncorporated by reference, and the Florida
Medi cai d Provi der Rei nbursenment Handbook,
Non-Institutional 081, Cctober 2003. Both
handbooks are avail able fromthe Mdicaid
fiscal agent. The Devel opnent al
Di sabilities Waiver Services Provider Rate

Tabl e, Novenber 2003, is incorporated by
reference. The Devel opnental Disabilities

15



Wi ver Services Provider Rate Table is
avai lable fromthe Medicaid fiscal agent.

31. Chapter 1 of the Handbook is entitled, "Purpose,
Background and Program Specific Information,"” and contains
general definitions. "Licensed Residential Facility" is defined
at pages 1-3 as:

Facilities providing roomand board, and
ot her services in accordance wth the
licensing requirenents for the facility
type. Conmunity-based beneficiaries with
devel opnental disabilities may receive DS
wai ver services while residing in:

Group and foster hones |icensed by the
Departnent of Children and Families in
accordance with Chapter 393, Florida
St atutes, and Chapter 409, Florida Statutes.

Conpr ehensi ve, transitional education
programfacilities, licensed by the
Departnent of Children and Families in
accordance with Chapter 393, Florida
St at ut es.

Assisted Living Facilities, and
Transitional Living Facilities, |licensed by
the Agency for Health Care Adm nistration in
accordance with Chapter 400, Florida
St at ut es.

Resi dential Habilitation Centers and any
ot her type of licensed facility not
nmenti oned above, having a capacity of 16 or
nore persons, if the beneficiary has
continuously resided at the facility since
August 8, 2001, or prior to this date.
32. "Institution" is generally understood by persons in
the disabilities profession as a facility with nore than 15 beds

that is self-contained, providing all the needs of its

16



residents, as opposed to a nore hone-like environnent. The
"best practice" nodel for devel opnental disabilities services is
a group hone with six beds.

33. Respondent interprets these provisions to nean that
Medi cai d wai ver funding is unavail able for a residenti al
pl acenent if the facility has a capacity of 16 or nore persons,
unl ess the beneficiary has continually resided at the facility
since August 8, 2001, or prior to that date.

34. The Medi caid Handbook is incorporated by reference in
AHCA' s rule. (Fla. Adm n. Code R 59G 8.200) Respondent has
not pronul gated a separate admi nistrative rule pursuant to
Chapter 120, Florida Statutes (2004), that incorporates the
Medi cai d Handbook or any part of it into its own rules.

However, it did cooperate and coordi nate with AHCA when the rule
and Medi cal Handbook were adopted, as required by Subsection
408.302(1), Florida Statutes. AHCA and Respondent have entered
into an agreenment by which Respondent has agreed to inpl enent

t he HCBS Medi caid Waiver Program AHCA retains the authority
and responsibility to issue policy, rules, and regul ati ons
concerning the HCBS Medi caid Wai ver Program and Respondent is
required to operate the programin accordance with those
policies, rules, and regul ations.

35. Section 409.919, Florida Statutes, and AHCA's rule

i ncorporating the Medicaid Handbook by reference, supplied

17



Respondent with the necessary rule authority to deny the
f undi ng.

36. Petitioners have failed to prove that page 96 of the
Settl ement Agreenent dated June 29, 2000, paragraph (F)(1) in

the Prado- Stei nman case, was relied upon to deny Student G F.

Medi cai d wai ver benefits.

37. Petitioners have failed to prove that page 16 of the
Settl ement Agreenent was an unpromnul gated rul e.

38. Petitioners cannot challenge a provision in the
Medi cai d Handbook, which has been adopted by reference in
Fl orida Adm nistrative Code Rule 59G 8.200(12), when the agency
whi ch adopted the rule is not a party to this proceeding.

CONCLUSI ONS OF LAW

39. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.56, Florida Statutes (2004).

40. Subsection 120.56(4)(a), Florida Statutes (2004),
provi des that any person substantially affected by an agency
statenent, which has not been adopted as a rule, nmay seek an
adm ni strative determ nation that the statenent violates
Subsection 120.54(1)(a), Florida Statutes (2004).

41. Subsection 120.56(4)(c), Florida Statutes (2004),

provi des that an Admi nistrative Law Judge may determ ne whet her

18



all or part of a statenment, which has not been adopted as a
rule, violates Subsection 120.54(1)(a), Florida Statutes (2004).
42. Subsection 120.56(4)(d), Florida Statutes (2004),

provides that if an Admi nistrative Law Judge enters a fina
order that all or part of any agency statenent, which has not
been adopted as a rule, violates Subsection 120.54(1)(a),
Florida Statutes (2004), the agency shall imrediately

di scontinue all reliance upon the statenent as a basis for
agency acti on.

43. The gravanen of a chall enge under Subsection
120.56(4), Florida Statutes (2004), is that an agency has fail ed
to exercise its delegated | egislative authority.

44, Subsection 120.52(8), Florida Statutes (2004), reads
in pertinent part, as follows:

(8) "lInvalid exercise of del egated
| egi slative authority" nmeans action which
goes beyond the powers, functions, and
duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is

required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
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i npl enented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or
capri ci ous.

St andi ng

45. Petitioner School Board bases its claimto standing
upon the allegations contained in paragraph 10 of the Anended
Petition. Petitioner G F. assigned to Petitioner School Board
her rights in the alleged "funding comm tment and obligation" of
Respondent and assignnent of rights to enforce her daughter's
"Medi caid waiver." Although docunents were attached to the
Amended Petition, no evidence, docunents, or testinony was
i ntroduced by Petitioners to establish that such an assi gnnent
was made. Petitioner School Board does not otherw se have
standing to challenge the alleged non-rule policy.

46. Petitioner School Board did not establish that
Respondent nmade a "funding commtnent” for Student GF.'s
pl acement at the NDA. Petitioner School Board was aware before
it commtted to fund the placenent that Respondent woul d not
agree to fund paynent of Student G F.'s placenent through the
HCBS Medi cai d Wai ver Program® Petitioner School Board is not
entitled to receive HCBS Medi caid Wai ver Program servi ces

Petiti oner School Board is not an enroll ed Medicaid waiver

20



services provider nor is it eligible to be an enrolled as a
wai ver services provider.

47. A two-part test is applied in evaluating whether a
person or entity has alleged a sufficient interest to entitle
that person or entity to challenge a proposed rule. First, the
i ndi vidual or entity nust suffer an injury in-fact, which is of
sufficient immediacy to entitle the individual or entity to a
Section 120.57, Florida Statutes, hearing. Second, the
i ndividual or entity's substantial injury nust be of a type or

nature the proceeding is designed to protect. See Agrico

Chem cal Co. v. Departnent of Environnental Reqgul ation, 406

So. 2d 478, 482 (Fla. 2d DCA 1981).

48. Petitioner School Board has not denonstrated that it
has suffered an injury in-fact, because it has an independent
responsibility to provide appropriate residential services to
Student G F. pursuant to Subsection 393.0651(2)(a), Florida
Statutes, and 20 U. S.C. Section 1400, et seq., if it is
necessary that the client's placenent in private residenti al
programis "necessary to provide special education and rel ated
services to the client." Petitioner School Board has not
established that it has an interest to be protected by the
provi sions of Chapters 393 and 409, Florida Statutes, and
Fl orida Adm nistrative Code Rule 59G 8.200 or any all eged agency

statenent by Respondent.
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The Di spute

49. A grant of rule-making authority is necessary, but not
sufficient to allow an agency to adopt a rule; a specific lawto
be inplenented is also required. An agency nay adopt only rules
that inplenment or interpret the specific powers and duties
granted by the enabling statute. No agency shall have authority
to adopt a rule only because it is reasonably related to the
pur pose of the enabling legislation and is not arbitrary and
capricious or is wwthin the agency's class of powers and duties,
nor shall an agency have the authority to inplenment statutory
provi sions setting forth general |egislative intent or policy.
Statutory | anguage granting rul e-nmaking authority or generally
descri bing the powers and functions of an agency shall be
construed to extend no further than inplenmenting or interpreting
t he specific powers and duties conferred by the sane statutes.

§ 120.52(8), Fla. Stat. (2004).

50. The | anguage in Subsection 120.52(8), Florida Statutes
(2004), thus, requires that a rule nmust be based on an explicit
power or duty identified in the enabling statute -- either the
enabling statute authorizes a rule or it does not. Southwest

Fl ori da Water Managenent District v. Save the Manatee C ub,

Inc., 773 So. 2d 594, 599 (Fla. 1st DCA 2000).
51. Under the Hone and Community Based Services Wi ver

Act, Title XIX of the Social Security Act, 42 U S.C. Section
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1396n(c) ("the Act"), Congress has authorized certain persons
wi th devel opnental disabilities to receive Medicaid services in
a community setting, rather than in an institutional facility.
The Act enpowers the Secretary to grant a waiver to a state
under whi ch approved costs of honme- and conmuni ty- based services
are reinbursed for eligible individuals who ot herw se woul d
require care in an institution-like facility, but who instead
elect to remain in their homes. 42 U S.C. 8§ 1396(c). To
qualify for a waiver, a state nust develop alternative

regul atory schenes ainmed at | owering the cost of nedical

assi stance while still maintaining the same |evel of care.

Fl ori da has chosen to participate in the HCBS Medi caid Wi ver

Program See generally Prado-Stei nman v. Bush, 221 F.3d at 1268

(11th Cir. 2000).
52. Section 409.919, Florida Statutes, reads as foll ow

Rul es. - - The agency shal | adopt any rul es
necessary to conply with or adm nister
ss. 409.901-409.920 and all rul es necessary
to comply with federal requirenents. In
addition, the Departrnment of Children and
Fam |y Services shall adopt and accept
transfer of any rules necessary to carry out
its responsibilities for receiving and
processi ng Medi caid applications and
determning Medicaid eligibility, and for
assuring conpliance with and adm ni stering
ss. 409.901-409.906, as they relate to these
responsibilities, and any other provisions
related to responsibility for the
determ nation of Medicaid eligibility.
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53. Section 409.919, Florida Statutes, provides that the
"agency" shall adopt any rules necessary to conply with or
adm ni ster Sections 409.901 through 409.920, Florida Statutes.
"Agency" is defined in Section 409.901, Florida Statutes, as
AHCA. The | anguage of the statute goes on to state that
Respondent "shall adopt and accept transfer of any rul es”
regarding its responsibilities for receiving and processing
Medi cai d applications "and determ ning Medicaid eligibility, and
for assuring conpliance with and adm ni stering Sections 409. 901
t hrough 409. 906, as they relate to these responsibilities and
any other provisions" regarding Medicaid eligibility.

8§ 409.919, Fla. Stat.

54. Section 409.902, Florida Statutes, provides that AHCA
is designated as the single-state agency authorized to make
paynents for medi cal assistance and rel ated services under the
Act. That statute further states Respondent is responsible for
Medicaid eligibility determ nations.

55. The grant of rule-making authority in Section 409. 919,
Florida Statutes, is consistent wwth the responsibilities and
the specific grants of rule-nmaking authority conferred by
Chapter 393, Florida Statutes. See 88 393.065, 393.067(8),
393.067(5)(a)1l. and 393.125(2), Fla. Stat.?

56. The evidence denonstrates that both AHCA and

Respondent had the appropriate rule-making authority to engage
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in rule-making, and did so properly, resulting in the enactnment
of Florida Adm nistrative Code Rule 58G 8.200(12) and the
Medi cal Handbook. Further, the parties coordinated and
cooperated in serving special needs citizens, as directed by
Subsection 408.302(1), Florida Statutes, in nmaking Medicaid
wai ver determ nation decisions. Therefore, Petitioners cannot
chall enge this rule since the agency which adopted and enforces
the rule has not been nade a party to this proceeding.
§ 120.56(1)(e), Fla. Stat. (2004).

57. Further, the only relief Petitioners could receive
woul d be a ruling that Respondent cannot prospectively rely on
its "agency statenment which has not been adopted as a rule"”

unless or until it adopted a rule. See, e.g., Florida Retai

Federation v. Agency for Health Care Adnministration, Case

No. 04-1828RX (DOAH July 19, 2004) (For a party to be granted
effective relief in a rule challenge, that party nust be in a
position to benefit from prospective (future) agency or judici al
action taken without resort to the disputed rule, which
prospective action cannot include the reversal of past final
agency action.)

58. In addition, pursuant to Section 409.285, Florida
Statutes, and Subsection 120.80(7), Florida Statutes (2004),
heari ngs on denials of the Medicaid waiver services are under

the jurisdiction of hearing officers within Respondent, not the
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Di vision of Adm nistrative Hearings. Thus, this tribunal has no
authority to determ ne whether the decision of Respondent to
decline to fund residential placenent of Student G F. at the NDA
was appropriate.

59. The all eged agency statenent, which has not been
adopted as a rule, that forns the basis of this action, has not
been proven to be outside of the stated | egislative policy for
t he expenditure of Medicaid waiver funds pursuant to Chapter
393, Florida Statutes, and the Code of Federal Regul ations.

60. Petitioners have failed to prove that the all eged
agency statenent is a rule requiring conpliance with
Chapter 120, Florida Statutes (2004).

61. Petitioners cannot challenge a provision in Mdicaid
Handbook, as incorporated in Florida Admnistrative Code Rule
58G 8. 200(12), since the agency which adopted the rule is not a
party to this proceeding.

ORDER

Based on the foregoi ng Findings of Facts and Concl usi ons of
Law, it is

ORDERED t hat :

1. Petitioner, School Board of Osceola County, is
di sm ssed for |ack of standing.

2. The Amended Petition is dism ssed on the nmerits.
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DONE AND ORDERED t his 15th day of August, 2005, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 15th day of August, 2005.

ENDNOTES
" The del eted paragraph alleged as follows: "The School Board
has an obligation to provide educational services and rel ated
services as necessary to deliver an appropriate educationa
program pursuant to the requirenents of the Individuals with
Disabilities in Education Act, 20 U.S.C. Section 1400, et. seq."

2 Unl ess otherwi se indicated, all citations are to Florida
Statutes (2002).

3 Wile it clainms to have approved the funding for residenti al

expenses with a "reservation of rights,"” Petitioner School Board
has no "rights" to reserve for the same reason it does not have

standing to bring this action.

4 Effective October 2004, Respondent's responsibilities under
Chapters 393 and 409, Florida Statutes, were transferred to the
Agency for Persons with Disabilities. Chap. 04-267, 8 71, Laws
of Florida.
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M Cat herine Lannon, Esquire
Ofice of the Attorney General
Adm ni strative Law Secti on

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Lee Ann Custafson, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Usher L. Brown, Esquire

Joseph E. Blitch, Esquire

Brown, Garganese, Wiss & D Agresta, P.A
Post O fice Box 2873

Ol ando, Florida 32802-2873

Scott Boyd, Executive Director
and General Counsel
Joint Adm nistrative Procedures Committee
120 Hol | and Bui I di ng
Tal | ahassee, Florida 32399-1300

Li z A oud, Program Adm ni strator
Bureau of Adm nistrative Code
Departnent of State

R A Gay Building, Suite 101
Tal | ahassee, FL 32399-0250

Josi e Tamayo, Ceneral Counse
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency Cd erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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